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BEFORE TUE ILLINOIS POLLUTION CONTROL POARD

TAZEWELL COUNTY, ILLINOIS

PEOPLEOF THE STATE OF ILLINOIS, )
)

Complainant, ) PCBNo. 97-179
)

v. )

MIDWEST GRAIN PRODUCTSOF
ILLINOIS, [NC., anIllinois corporation,

)
Respondent.

RESPONDENTMGP INGREDIENTSOF ILLINOIS, INC.’S RESPONSEIN
OPPOSITIONTO COMPLAINANT’S MOTION TO STRIKE RESPONDENT’S

AMENDED FIRST SETOF INTERROGATORIES,OR, IN THE ALTERNATIVE,
MOTION FORPROTECTIVEORDERLIMITING INTERROGATORIESTO

PREVENTUNDUE EXPENSEAND HARASSMENT

COMESNOW Respondent,MGP Ingredientsof Illinois, Inc.’s (“MOP” or

“Respondent”)f/k/a MidwestGrain Productsof Illinois, Inc., by andthroughits attorneys,and

respondsto Complainant’sMotion to Strike Respondent’sAmendedFirst Setof Interrogatories,

or, in the Alternative,Motion for ProtectiveOrder Limiting Interrogatoriesto PreventUndue

ExpenseandHarassment,as follows:

I. BACKGROUND

Respondenthassubmittedthirty numberedInterrogatories.Complainantobjectsto the

interrogatorieson the groundsthey: 1) exceedthethirty interrogatorylimit; and2) are, in part,

overly broad,ambiguousandrepetitive. ComplainantalsoarguesthatRespondent’s

interrogatoriesweredraftedto harassandcauseundueexpenseto the Complainant.

As notedby Complainant,the first discussionsbetweenthepartiesregarding

Respondent’sAmendedFirst Setof Interrogatoriestook placeduringa teleconferenceon August

29, 2005. During thisdiscussion,the Complainantrequestedclarification of only three
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interrogatories;numbers20,21 and24. While the partiesdid not resolvethe Complainant’s

concernsaboutthe term“exemptions”asusedin Interrogatory21, during that discussion

Respondentdid agreeto provideclarification in writing regardingInterrogatories20 and24. It

was alsoduringthis discussionthat Respondentfirst learnedof Complainant’sapproachto

countingeachsubpartas a separateinterrogatory,at leastas appliedto Respondent.Respondent

conveyedits disagreementwith Complainant’sapproachandspecificallypointedout that

Respondent’sapproachand useof subpartswasdesignedto amplify andnarrowthe basic

request. Complainantneitherdisputednordeniedthis was the casehere. The discussionwas

then terminated. At its conclusion,Respondentwasunderthe impressionthat the Complainant

was satisfiedwith the outcomeof the meetingandthat Respondent’swritten clarification of

Interrogatories20 and24 would resolveanyremainingdifferencesbetweenthe parties

concerningRespondent’sdiscoveryrequests.

Justtwo dayslater,on August 31,2005 andbeforeRespondentcould evencompleteits

responsesto Complainant’srequestsfor clarification,the Respondentreceivedaneight page,

single-spacedletter from Complainantwhereinthe Complainantdescribedissuesit hadwith

approximatelytwentyof Respondent’sinterrogatories.The letter furtherdemandeda response

within two workingdays. The dateset for responsewas theNational1-lolidayof Labor Day.’ It

nowappearsthat Complainant’sintentionsto resolvethe discoveryissuesraisedat the August29

teleconferenceweredisingenuousandtheeight page,single-spaced“surpriseattack” hadbeen

Respondentwaspreparedto addressthe allegeddeficienciesin Interrogatories20 and24. Respondentcan only
speculateastoreasonswhyComplainantdeemedit necessaryto draftaneight page,single-spacedletter essentially
demandingan immediateresponse.PerhapsComplainantexpectedRespondentto acquiesceto Complainant’s
demandsat the August29 teleconferenceandwasnotpreparedwhen Respondentprovidedcounter-arguments.
Discoverydisputesare routinely resolvedthroughcooperationanddiscussion. In fact, Illinois SupremeCourt Rule
201(k)requiresthat the parties“facilitate discovery”and “make reasonableattemptstoresolvedifferencesover
discovery.”RespondentsubmitsthatComplainant’sactionsin this caseof demandinga responsewithin two
working daysand an answeron a NationalHoliday fail to meeteventhespirit much less thestricturesef-Rule
201(k).
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plannedall along to causefurther delayandpreventa reasonableresolutionto this ease.

Statementsin thc August31, 2005 letter from Complainantto Respondentcvidence

Complainant’sintent to hinderRespondent’sdiscoveryefforts,causethe Respondentto incur

additional litigation costsandfurther delaythe timely resolutionof this matter. In theAugust31

letter, the Complainantadmitsthat it “will not startwork on preparingour specific responses

until we are in receiptof your response.”See Complainant’sMotion to Strike, Exhibit 4,

Meanwhile, in spite ofthe numerousobjectionsavailableto Respondentregarding

Complainant’sinterrogatories,MGPemployeeshavecontinuedto diligently searchfor records

andinformation,andprepareresponsesto the Complainant’sdiscoveryrequestsevenat the

expenseof working overtime andweekends.2MOPhasalso goneso far as to addadditional

part-timepersonnelto assistin preparingthe discoveryresponses.

Further,while admitting that in the August29, 2005 teleconferencethat Respondent’s

subparts,to someextent,provideguidance,theComplainantasksthis Courtto takea draconian

approachto discovery,by askingfor a strict readingof BoardRulesandassertingeachsubpartis

a separateinterrogatory. At the sametime, Complainantignoresthe fact that its interrogatories

take the sametact andclosely follow the methodit complainsabout Respondentusing.

Complainant’scommentsalso demonstratethe continuing lackof cooperationon the

Complainant’spart which has existedin this matterfor severalyears. It is apparentthat the

purposeof Complainant’smotion is to hinderRespondent’sdiscoveryefforts, causethe

Respondentto incur additional litigation costsandfurtherdelaythe timely resolutionof this

2 Complainantstates,“Significantly, Respondentvoicedno objectionto Complainant’sinterrogatoriespriorto

September1,2005.”See Complainant’sMotion to Strike,paragraph9. Respondentagreesits silenceis
“significant” but not for the purposeComplainantoffers. Respondentwasthenandcontinuesnow to makeagood
faith effort to answerComplainant’sdiscoveryrequestseventhoughComplainant’sinterrogatoriessuffer from the
same“deficiencies”as Respondent’s.That approachis furtherdemonstratedby Respondent’sSeptember20, 2005
letter to Complainant,attachedasExhibit 1.

3
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matter.

Without citation to authorityor anysubstantiveanalysis,Complainanturgesthe Boardto

apply a formulistic, draconianinterpretationof the Rule. An interpretationthat would reachan

inequitableresult, for Complainant’sinterrogatoriessuffer from the same“infirmities” as

Respondent’s.Accordingly, Respondentrequeststhat the Boardexerciseit sounddiscretionto

keepComplainantfrom this impropergoal by denyingComplainant’sMotions.

II. RESPONDENT’SINTERROGATORIES ARE PROPERLY FORMATTED

The Illinois Pollution Control Boardlimits the numberof interrogatoriesto thirty,

including subparts.35 Ill. Adm. Code 101.620(a);Illinois SupremeCourt Rule213(c). While

the rule limits interrogatoricsto a specific number,including “subparts,”it doesnot providethat

everysubpartcountas a separateinterrogatory. The CommitteeCommentsregardingRule

213(e)do not shedanylight on the “subpartas aseparateinterrogatory”issue.

Interpretationof the parallelFederalRule (F.R.Civ.P.33)3 providesthe mostrelevantand

persuasiveanalysisavailablefor determiningwhethersubpartsof an interrogatoryshouldbe

countedas a separateinterrogatory. The attendantAdvisory Committeenotesmakeit clear that

subpartsare to be countedseparatelyonly whenthey representa shift of subjectmatter. For

example,the Advisory Committeestatedthatan inquiry “askingaboutcommunicationsof a

particulartypeshouldbe treatedas asingle interrogatoryeventhoughit requeststhat the time,

place,personspresentandcontentsbe statedseparatelyforeachsuchcommunication.” F.R.Civ.

P. Rule 33 Advisory CommitteeNotes,1993 Amendments.In Kendallv. GESExpositionSet-v.,

Inc., the U.S. District Court interpreteda local rule containingsimilar languageas follows:

“Interrogatory subpartsare to he countedas part of butoneinterrogatory . . . if they are logically

Respondentcould not find, nor did Complainantcite, any relevantRulesanalysis,Pollution ControlBoard
decision,Orderor otherIllinois Stateauthoritiesonthis topic.
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or factually subsumed within andnecessarilyrelatedto the primary question.” 1997 U.S.Dist.

Lexis 15827 (D. Nev. August8, 1997).

In Swackhammerv. SprintCorp., FCS, thecourtheld: “Interrogatoriesoften contain

subparts. Someare explicit andseparatelynumberedor lettered,while othersare implicit and

not separatelynumberedor lettered.” 225 F.R.D.658,664-65(D. Kan. 2004). The courtthen

recognizedthat an extensiveuscof subpartscoulddefeatthepurposesof the numericallimit,

stating: “On the otherhand,if all subpartscount asseparateinterrogatories,the useof

interrogatoricsmight be unduly restricted,” Id. (citing Williams i’. fid. ofCountyComm‘rs, 192

F.R.D. 698,701 (D. Kan. 2000). The court concluded“[A]n interrogatorycontainingsubparts

directedat eliciting detailsconcerninga ‘common theme’ shouldgenerallyhe considereda

singlequestion. On the otherhand,an interrogatorywhich containssubpartsthat inquire into

discreteareasshould,in mostcases,be countedasmorethanone interrogatory.” Id.

In Banksv. Office ofthe SenateSergeant-at-Arms,the court’s approachto subpartswas

to determineif the interrogatory“threatensthe purposeof therule by putting togetherin asingle

questiondistinct areasof inquiry that shouldbekept separate.”222 F.R.D. 7, 10-11 (D. D.C.

2004). The court continued,

After [lawyers] introducea topic, they demandto know in detail all the
particulars about it, frequently introducing their specific demandswith
the phrase“including but not limited to.” Thus, they may ask their
opponent to state whether a particular product was tested and then
demandto know whenthetestsoccurred,who performedthem, how and
where they were conductedandthe result. In such a situation, all the
questionsrelate to a single topic, testing, and it would [be] unfair and
draconianto view eachof the demandsasa separateinterrogatory. This

approachends,however,the moment the interrogatoryintroducesanew
topic that is in a distinctfield of inquiry. Id.

Relyingon atorturedinterpretationof theterm “subparts,”Complainantarguesthat each

of Respondent’ssubpartsshouldbe countedas separateinterrogatories.Absentanyanalysisof

5
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their content,Complainantmakesthe bald assertion: “ITihe first 14 interrogatoriesposed by

Respondentactuallynumbered30. In addition,Complainanthasdeterminedthat Respondent’s

interrogatorynumbers7, 8, 11 and 19, with subparts,actuallynumber23 interrogatories.”See

Complainant’sMotion to Strike, paragraph7. Complainant’sdraconianapproachflies in the

faceof theinterrogatory interpretationsdescribedabove.4 Respondentsubmitsneitherthe Rule

northe caselaw require suchanarrowapproach.

Pursuantto BoardRules, Respondent’sinterrogatorieswerecrafted to: 1) elicit all

relevantinformation; and2) elicit information calculatedto leadto relevantinformation. 35111.

Adm. Code 101.616(a).Eachof Respondent’sinterrogatorieswas individually designedto

obtain specific detailsconcerninga commontheme. Subpartswereincludedbecausethey

relatedto the singletopic identified in theprimary request. Examplesof “single topics”

containedwithin Respondent’sinterrogatoricsincludewitnesses,major stationarysource

determination,major modification determination,air modeling,air permits,penaltycalculations

andBACT analysis.The subpartsalso servedto providedetail,guidanceandclarification so

that Complainantcould focusits responseto the specifictopic or issuecontainedwithin the topic

of that Interrogatory.

Respondentis cognizantof thesignificantamountof documentsthat havebeengenerated

during the pastten yearsin the courseof resolvingthismatter. Respondentcontendsthatits

interrogatories,as written,provideComplainantwith suchspecificdirection that Complainant

shouldbe ableto completelyrespondto eachrequest.Unfortunately,Complainantdisagrees,at

leastwith regardto theseinterrogatories.

Complainantstatesthat “to genuinelyattemptto respondto eachinterrogatory

“By applying Complainant’smeremathematicalapproachto interrogatorysubparts, Complainant’s.interrogatnries
exceedthe Board’s limit by fourteenrequests.

6
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.involvesreviewinga very large amountof information in thespecific contextof each

question.”5 SeeComplainant’sMotion to Strike, paragraph10. Respondentagreeswith the

generalpreceptof this statementbutnot its conclusion. Thismatterhaslanguishedfor over ten

years. Complainantis well awareofthe extensivecasehistory that hasbeendeveloped.

However,it is counter-intuitivefor the Complainantto: 1) expressdisbeliefthat the Respondent

would requestdetailedinformation dating backoverten years;2) complainaboutsucha

discoveryrequest;and3) seekexactlythe samesort of documentationfrom Respondent(See,

e.g.,Complainant’sInterrogatory9, which seeksinformation aboutthreeseparatedryer systems

“beginning 1994 throughthe present.”), Discoveryefforts in caseslike theseare to be expected,

giventhe natureandhistory of this matter. It shouldalso benotedthat Respondentis facedwith

the sameburden,hasraisedno objections,andcontinuesto diligently prepareits responsesto

Complainant’srequestsin spiteof the glaringdeficienciesthat canbe found in Complainant’s

interrogatories.Further,Complainant’scontentionthat Respondent’sinterrogatoriesare“in part,

overly broad,ambiguous,andrepetitive” is both incorrectandan insufficientgroundsto strike

the requests.

Following is an interrogatory-specificanalysisof someof Respondent’s

interrogatories.

Interrogatory1: ComplainantcountsInterrogatory1 aseight separateinterrogatories.

Interrogatory1 is acommonlydrafted interrogatorythat rarely, if ever,receivesobjection.

The accuracyof thisassertionandtheconclusionComplainantdesirestheBoardto reacharenow highly
questionable.Respondenthasbeeninformedby Illinois EPAthat thedocumentssubjectto Respondent’sFOIA
requestwill be“ready for review” on orbeforeSeptember26,2005, Letterfrom Dennis F. Brown,Assistant
Counsel,Illinois EPA, to JohnCollins, Husch& Eppenberger(September15, 2005). If this is so, then theStatewill
havealreadyperformedits reviewof a largeamountof information in this case. Oneof two facts is thentrue.
Either the FOLA responseoffered by theState isdeficientor Complainant’sassertionsabouttheburdensomenature
of Respondent’sinterrogatoriesareat best,inaccurate.

7
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Clearly, this interrogatorywas draftedas a single topic askinginlorniation regardingonly those

individualsinvolved in answeringthe interrogatories.The subpartsweredirectedto details

concerninga commonthemeandshould,therefore,be considereda singlequestion. Oneneed

only look to Complainant’sInterrogatory29 to recognizethe folly in Complainant’sargument.

Complainant’sInterrogatory29, seekinginformationsimilar to Respondent’s

InterrogatoryI, is a majorcompoundsentencecontainingmultiple permutationsand

combinations,including an “andlor,” Applying Complainant’slogic, if separatedinto its

subparts,its Interrogatory29 would count,dependingupon how oneparsesthe sentence,from 4

to 10 separateinterrogatories.

Interrogatories2 through5: Complainantarguesthat Interrogatories2 through5 go

beyondthe informationspecificallyidentified in Illinois SupremeCourt Rule213(f) and are

duplicitous. Theseinterrogatoriesask for informationaboutfact andexpertwitnesses.The

subpartsof Interrogatories2 through5 wereincludedmerelyto provide clarification and

directionaboutsuchwitnesses.Individual Interrogatories2 throughS do not introducenew

topicswithin themselvesthat reflect distinctfields of inquiry. Without any analysis,

Complainantseeksto bar theseinterrogatorieson a strict mathematicalreadingof Rule 21 3(f).

Again, Complainantfails to examineits interrogatorieson the samesubjectmatterthroughthe

sameinterpretivelens. For example,Complainant’sInterrogatory14, subpartc, goesbeyond

Rule213(f) requirementsby soliciting informationregardingthe dateson which MGPmet or

consultedwith thewitness;Complainant’sInterrogatory16, subpartsg andh, bothexceedthe

limitations set by Rule213(f) by apparentlyaskingfor the datesand/ornatureof the witnesses’

prior testimonyandthedatesand/ornatureof Respondent’sretentionof the witnesses;

Complainant’sInterrogatory16, subparte,requestsidenticalinformationfoundwithin the same

8



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, SEPTEMBER 21, 2005

interrogatory,subparti.

Interrogatoryj: Complainantsubmitsnumerousobjectionsto Respondent’s

Interrogatory7. The cmx of the complaint appearsto centeron the assertionthat Interrogatory7

contains“subpartsthat go beyondthe subjectmatterof the original interrogatory.” Interrogatory

7 concernsthe allegationthat MGPwas,and continuesto be a “major stationarysource.” This is

a critical issuefor MGP andonethe Boardhasleft open. OnAugust21, 1997, the Illinois

Pollution ControlBoarddeniedthe AttorneyGeneral’smotion to strike MGP’s affirmative

defensethat as a resultof the shutdownof the fluidized bedcoal boiler in 1994,it wasno longer

a“major stationarysource”and the PSDprogramrequirementswereno longerapplicableto

MGP. All Interrogatory7 subpartsareelementsof the “major stationarysource”themeandwere

designedto elicit specific informationfor eachpieceof equipment,processor operation

identified by Complainant.SeeComplaint,paragraphs18 - 21. All subpartsof this interrogatory

aredirectly relatedto the single topic “major stationarysource”andthe Complaint in this case.

Thesesubpartswereenumeratedfor the benefitof Complainantandprovideboth detail and

clarification to the primaryrequest.

Interrogatç~jyfl:Complainantobjectsto Interrogatory8 primarily becausethe topic

“major modification” wasnot mentionedin the original request.Complaintalsoaversthat this

requestshould“count” asfour interrogatoriesbecauseit consistsof four “subparts.” First,each

of the “subparts”of this interrogatoryarerelatedto the singletopic: “major modification.”

Respondentcouldhavedraftedthisinterrogatorywithout subparts,separatingeachrequestby

commasor semi-colonsand containingtheterm “major modification.”6 The“subparts”are

internally consistentanddirectly relatedto the issueof “major modification.” Theyprovide

6 For examplesof subpartsseparatedwith commasandsemi-colonswithin an individual requestseeCompISanrs

Interrogatories3, tO and 11.

9
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discreteand direct inquiry aboutspecificsubjectswithin that topic. In short, the subparts focus

the broadtopic on four specificmatters. Alternatively,Respondentcould havedraftedarequest

askingfor “any andall informationrelatedto the ‘major modification’ determination.”

However,similar to Interrogatory7, Respondentchoseto providedetail andclarificationfor the

benefitof the Complainant.Further,the interrogatoryis directly relatedto MGP’s pending

affirmative defensethat it is not subjectto PSDprogramrequirements.

Interrogatories9 and 10: Complainantobjectsto Respondent’sInterrogatories9 and 10,

arguingthe needfor clarification of the differencebetweenthe two interrogatories.”7A casual

comparisonof the requestshowsthat Interrogatory9 hassetout arequestfor communications

relatedto “air particulatepermitsor air particulateemissionissues”within a specific time period,

andbetweenspecificparties. Respondentevenwentso far in Interrogatory9 to provide specific

dateson which conversationstook placeto aid the Complainantin its search.Interrogatory 10

concernsthe separatetopic of air particulatepermitmodificationsandair particulatepermit

applicationmodifications. Complainantrequestsclarification yet seemsto answerits own

questionby statingthat permitsissuedby the Illinois EPA Bureauof Air “are in two forms,

constructionandoperatingpermits.”

Interrogatory11: Complainantobjectsthat Respondent’sInterrogatory11 consistsof

oneprimaryrequestandfour subpartsrequestinginformation“aboveandbeyond”the

informationsoughtin theprimaryrequest.Complainantthuscountsthis requestas five

interrogatoriesinsteadof one. InterrogatoryII relatesto the Complainant’spenaltycalculations.

All of the “subparts”aredirectlyrelatedto eliciting detailsconcerningthe commonthemeof

‘Complaint also assertsInterrogatory9 is “over broad”. A readingof therequestwill showthefolly of

Complainant’sposition.

10
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“penaltycalculation.” Eachseeksa specific fact aboutthe single topic of “penalty calculations.”

Counselfor Respondentsassertsthat adoptingComplainant’sdraconianapproachby separating

this interrogatoryinto five individual interrogatoriesis not warrantedby the Ruleandwould be

doing our clientan injustice. The extensivehistoryof this matterdemandsefficient interrogatory

drafting andtheinclusionof “subparts”aidsin meetingthis demand.

Interrogatories14 and 16: Complainantobjectsto Respondent’sInterrogatories14 and

16 as mirroring information requestedin Interrogatories12 and 13, and8 and 12 respectively.

Eachof theseinterrogatoriesis a single interrogatorythat pertainsto discretetopics.

Interrogatory12 concernscommunicationsrelatedto a BACT determination;Interrogatory 13

concernsthe analysisandmethodologyusedto determinethe BACT; Interrogatory14 concerns

communicationsrelatedto economicandtechnologicalfeasibility; Interrogatory8 concerns

issuesrelatedto the “major modification” determination;Interrogatory16 specificallyconcerns

communicationsrelatedto the useof “top down” analysisto selectthe BACT. Obviouslynone

of the interrogatoriesidentifiedoverlapor seekduplicitousinformation. Respondentnotesthat

Complainanthasdraftedinterrogatoriesseekingduplicitousinformation. Complainant’s

Interrogatory8 is seekinga subsetof informationit requestedin Interrogatory5. Additionally,

Complainant’sInterrogatoryII is seekinga subsetof informationit requestedin Interrogatory9.

Interrogatoryj9: ComplainantobjectsthatRespondent’sInterrogatory 19 containsfour

separateinterrogatories.Interrogatory19 asksonly for onething: IEPA’s air emissionmodeling

at theMGP site. The specificrequestsfor communicationsanddatarelatedto the modelingare

providedfor nothingmorethanComplainant’sbenefit,allowing it to narrow its response.

Respondentsubmitsthat abroaderinterrogatoryrequestinganyandall communicationsanddata

relatedto air emissionmodelingat MOPwould alsobe in orderhere.

11
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lnterrogatoçy,.~l:Complainantobjectsto theRespondent’suseof the term

“exemptions.” Complainant,attemptingto “shift the burden”to Respondent,asks,“Which

exemptionsdoesRespondentbelieveareapplicable?”SeeComplainant’sMotion to Strike,

paragraph38. First, Respondentis not askingComplainantto addresseveryexemptionprovided

for in the CleanAir Act (“CAA”) or the Illinois EnvironmentalProtectionAct (theAct”).

Respondentis merelyaskingwhat, if any,exemptionswereconsidered.Nothingmore. Second,

this requestcalls for asimple, straight-forwardinquiry andanswer. Respondentis perplexedby

Complainant’sattemptto makethisinterrogatorymoredifficult thanit really is. Lastly,

Complainant’sobjectionis counter-intuitive. If Respondentcompliedwith Complainant’s

requestandincludedeveryexemptionin the CAA or the Act, it would likely be met with

responsesof “vague,overly broad,burdensome”or “subpartscountas separateinterrogatories.”

As it stands,this requestis simpleanddirect. It calls for a similar response.8

In sum,Respondent’sinterrogatorieswerecarefully craftedto ensurethat MOP obtains

the informationit needsto meetthe elementsof its defense.The interrogatoriesseek

fundamentalinformationandalthoughthey aredetailedto ensureacompleteresponse,each

specificsubpartaddressesitself to asingle topic andthusshouldnot beconsideredseparate

interrogatories.

The purposeof the limit on interrogatoriesis not to preventdiscoverybut to prevent

potentiallyexcessiveuseof thisparticulardiscoverydevice. Power & TelephoneSupplyCo., v.

SuntrustBanks,Inc., 2004U.S. Dist. Lexis 6325,*4 (W.D. Tenn. March 15, 2004). Wherea

party hasnotexcessivelyabusedtheright to discovery,it is appropriateto mandatearesponseto

Respondentcouldcertainlyassertasimilar objectionto Complainant’sInterrogatory26. Complainant’srequestis
phrasedin sucha mannerthat it is requiringMOP to proveanegative. Complainant’sobjectionfurtherexemplifies
its unwillingnessto cooperatein discoveryandits intent to delay a reasonableresolutionto this matter.

12
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inlerrogatoriesevenif they exceedthe set numerical limit. Id at ~5. Despitethenumerous

deficienciesin Complainant’sinterrogatories,Respondenthas: 1) diligently workedto comply

with the mutually agreedupon scheduleandOrderto completediscoveryin atimely way; 2)

sought to provideclarification whenrequested;3) askedfor clarification whennecessaryand4)

expressedits wishesto bring this matterto a conclusionthat is long over due. Respondent

submittedits interrogatoriesin good faith andrequeststhat Complainantsbe directedto respond

to them evenif the HearingOfficer determinesthat they exceedthe set limits. Accordingly,

Respondentrespectfullyrequeststhat the HearingOfficer deny Complainant’sMotion.

Ill. RESPONDENT’SFOJA REQUESTISNOT RELEVANT TO THE ISSUE
CURRENTLY BEFORETHE HEARING OFFICER

Without citation to authority or basisin fact, Complainantimpugnsthe integrity of

opposingcounselwhile misstatingthefacts. Respondentis shockedanddismayedby

Complainant’svituperativeassertionsandbaselessallegationsregardingopposingcounsel’s

conductsurroundinga Freedomof InformationAct request.First, suchrequestsare astatutorily

mandatedright. Second,the useor submissionof FOIA is irrelevantto theseproceedings.

Finally, Complainantascribesto opposingcounselsuchimpropermotives,andunprofessional

conductthat it leavesRespondentno coursebut to moveto strike all referencesto the FOLA

request.9

Respondentis entitled to submita FOJA requestto Illinois EPA pursuantto 5 ILCS 140.

Neitherthe Illinois FOIA statuenor the SupremeCourtRulesprovideanybasisfor anything

The Statehasmadethe outrageousandunprofessionalallegationthatRespondent’sFOIA requestwasbroughtin a
“vindictivemanner.” TheComplainantthen makestheevenmore outrageousstatements,“Complainantdoesnot
havetheability to FOIA Defendant’sfiles andinformation. Respondentis takingadvantageof thefact that
Complainantis agovernmentagencysubjectto FOIA to unduly harassthe Complainant,when Respondentitself is
not subjectto therequirementsof FOJA andthusnot likewise accessibleto theComplainant.”SeeComplainant’s
Motion to Strike,paragraph43. Complainantproceedsto useRespondent’sFOIA requestasjustification for
grantingthe motionthat is currently beforetheHearingOfficer. Complainantfails to citeany statute,rule, caselaw,
committeecommentsor guidanceto supportits contentionandRespondentcannotfind any either.

13
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remotelyrclatcd to striking or limiting a party’sdiscoveryrequestsbasedupon the party’s FOR

request. Respondenthasnumerous,legitimate reasonsfor submittingits FOIA. First, MGP

hopesto usethe FOIA documentsto aid it in respondingto Complainant’sdiscoveryrequests.

As notedabove,this matterhasdraggedon for severalyearsresultingin lost or destroyed

documents,copiesof which maybe in the FOIA requestedfiles andmight prove to be relevant.

MGP believesthe FOIA requestis necessaryto obtainthesedocumentsandis uncertainif it can

respondcompletelyto someof Complainant’sdiscoveryrequestswithout the FOJA documents.

Secondly,the soonerMUP receivesthe FOIA documents,the betterits chancesof understanding

specific detailsof the caseandperhapsbringinga morerapid resolution to this matter. Lastly,

Respondentfelt it hadno choicebut to renewthe FOIA requestafter receivingComplainant’s

eightpageletter threateningto petition the HearingOfficer to strike Respondent’sintcrrogatories

andstatingthat it wasgoing to delayrespondingto Respondent’sdiscoveryrequests.As

mentionedabove,MGPdesiresto resolvethis caseequitablyandpromptly. The informationin

Complainant’spossessionandsubjectto the FOIA is critical to expeditingthis resolution.

Respondentsuspendedits FUIA requestin the spirit of cooperation.Complainant’s

actionsleft Respondentno alternativebut to exerciseits statutoryright. At the risk of delayin

receivingdiscoveryresponsesfrom the Complainant,Respondenthasrenewedits FOIA request.

Thatrequestis irrelevantto theseproceedingsandall referencesto the FOIA requestshouldbe

strickenfrom the record. Unlike the Complainant,MOP is diligently respondingto discovery

requestsandthe FOJAdocumentsareusefulin respondingto theserequests.’°

WHEREFORE,Respondentrespectfullyrequeststhat the HearingOfficer deny

‘° Interestingly,theFOJA documentationhas beenannouncedasready and availableon or beforeSeptember26,
2005. SeeExhibit2.
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Complainant’sMotion to Strike Respondent’sAmendedFirst Set of Interrogatories,anddeny

Complainant’salternativeMotion for ProtectiveOrder Limiting Interrogatoriesto PreventUndue

Expensearid Harassment.RespondentrespectfullyfurtherrequeststhatComplainant’sbe

directedto respondto the interrogatoriesevenif the HearingOfficer determinesthat the sum

total of Interrogatoriestheyexceedthe set limit of thirty.

Respectfullysubmitted,

HUSCH “ENBERGER,LLC

By:

Husch & Eppenbcrger,LLC
190 CarondeletPlaza,Suite600
St. Louis, Missouri 63105
(314)480-1 00

Datedj/4~*t1tO 21, 2005
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Husch & Eppenberger,LLC ThePlazain ClaytonOfficeTower
AttoracysandCounselorsat i..~ 190 CarondeletPlaza,Swte600

St.Louis, MO 6310:’

Phone:314.480.1500
Fax;314.480.1505

Facsimile

TO: JaneMcBride
AssistantAttorney General

FAX NO.: 217-524-7740

FROM: PatrickM. Flacks

DATE: September20, 2005

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 5

MESSAGE:

11~7~1
This fax contains CONPIDFNTIAL INFORMATION WHICH MAY BE LEGALLY
PRIVILEGED and which is intended only for the use of theAddressee(s)named above. If
you are not theintendedrecipientof this facsimile,or the employeeor agentresponsiblefor
deliveringit to theintendedrecipient,you are hereby notified that any use, dissemination,
di~t,ihntinnnr rnnvinG nfthic fi,v ;~ct,4~tl,, rirr,h1b4.,,,l T-P..,ai ~ ,t:.. it.
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Husch & Eppenberger, LLC
Attorneysarid Counselorsa 1

St. Lc,uts MO 63105
Phone:314.480.1 500
Fax: 314.480.)505Facsimile

TO: JaneMcBride
AssistantAttorney General

FAX NO.: 217-524-7740

FROM: PatrickM, Flachs

DATE: September20, 2005

NUMBER OF PAGES INCLUI)ING THIS COVER SHEET: 5

MESSAGE:

This fax containsCONFIDENTIAL INFORMATION WIIICFI MAY BE LEGALLY
PRIVILEGED andwhich is intendedonly for the useof the Addressee(s)namedabove. If
you arenot the intendedrecipientof this facsimile,or the employeeor agentresponsiblefor
deliveringit to the intendedrecipient,you areherebynotified that any use,dissemination,
distributionor copyingof thisfax is strictly prohibited. If you havereceivedthis fax in error,
pleaseimmediatelynotif~’usby telephoneand return the original fax to us at the above
addressvia the U.S. PostalService. ThankYou.

IF YOU EXPERIENCEANY PROBLEMSWITH THIS TRANSMISSION,PLEASE
CONTACT THE OPERATOR BELOW AT 314.480.1500.
OPERATOR:Cheryl Langreder

ReturnFax to: Atty. X Secy.
Paralegal Route

St. Louis KansasCity Jetlërson City Springlueld Peoria OmttanoogaEastMemphisDowntownMern~tisNashville
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Eppenberger,LLC F~1(~8I~I~O5
www.riusch.com

,1rrarp, cv, an,, C. o:e’,,e, or, a, ‘au’

3144801524 direct dial
PatdekF!achsihusch.corn

September20, 2005

JaneMcBride
AssistantAttorney General
Office of the Attorney General
500SouthSecondSt.
Springfield,IL 62706

Re: Peoplev. MGI’ IngredientsofIllinois, Inc. PCBNo. 97-179

DearMs. McBride:

Pursuantto our clients’ efforts to comply with the Discoveryprocessso this
mattermayhe broughtto aconclusionandRule201(k) of the Illinois SupremeCourt
Rules,we havereviewedyour variousInterrogatoriesandRequestfor Document
Productionwith the appropriateMGP representatives.During that review,we have
identified issueswith Interrogatories4, 9, II, 26, and28. In an effort to attemptto
informally resolvethoseissueswe see with the Interrogatory(and in any concomitantor
relatedRequestfor Documents),I will outline ourconcernsin an effort to informally
resolvetheseDiscovery issues.

InterrogatoryNo. 4 (DocumentRequestNo. 2)

It is virtually impossiblefor us to”. . . provideall costsentailedin the purchase,
installation,modification,maintenanceandoperationof the feeddryer systems651 and
661, and the SwissCombisystem,as well as the datesuponwhich eachsuchcostwas
incurredandthe dateuponwhich it was paid,or installmentscheduleuponwhich it was
paid.”

This requestencompassesvirtually everydocumentgeneratedby operational
activitiesatMGP andthe preponderanceof our financial documentation.In addition,
thereare severalpracticalissuesrelatedto this request.First, MOP doesnot have
maintenancedocumentationfor hoursworkedprior to 1999. After 1999, weestimatethe
mechanicwork ordersby themselvesencompassof severalhundredinstancesper year.
In orderto find thesedocuments,andto satisfyyour InterrogatoryandDocumentRequest
we wouldhaveto first find the files relatedto the dryers,thenreviewthe maintenance

Si. IOUFS . DOWNTOWN Sr. LOUIS • KANSAS CITY . JErFERsON CITY . SPRINGFIElD . PrORIA

2151639.01 CHATTANOOGA . DOWNTOWN MrMPHI5 • EAST MEMPHIS. NASHVIU.E
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Husch&

Eppenberger,LLC
Jane McBride
AssistantAttorney General
September20, 2005
Page:2

files; find thosefiles relatedto the dryers;and,pull the materialsusedin eachwork order
(if they are apparent)anddeterminethe associatedcostsfrom financial dataand
information. Moreover,we cannotassurethe accuracyof this information,so the
documentationyou would receivewould, at best,be an estimate.Thiseffort in our
estimationwould requireoneperson,working full-time at leastonemonth to find, collect
andproduce.

In addition,all the documentationrelating to the operationalcostsof the dryers, including
all operatortime sheets,gasreadingsandexpensedocuments;alongwith management
notesincluding internal MOPmeetingsand thosewith the II3PA would haveto be found
andcollected. We estimatethis would takeanadditionalperson,working full-time at
least3 V2 weeksto assemblethis information. We would like to discusshowwe nught
narrowor focusthis requestto obtainthe documentsor informationnecessaryfor your
purpose.

Our client hascommittedto obtaining,collectingand providingall the costsentailedin
thepurchase,installationandmodificationof feeddryer system651 and661. We might,
however,requirean additionalweekor two from the currentproductiondateto
accomplishthistask.

None of theseestimatesincludethe identification,collectionandproductionof
informationand documentsrelatedto the SwissCombi dryer. We believeinformation
relatedto the SwissCombi is not relevantfor Discoverypurposesin this lawsuit. We
would welcomethe opportunityto discussyour theoryor theorieswhywe should
producedocumentationrelatedto the SwissCombi system.

JnterrogatoryNo. 9 (DocumentRequestNo. 7)

To comply with your requestthat we “. . provideall informationknownto the
Respondentandlor in its possession and control regarding the dates of operation of feed
dryersystem651 and 661 • • beginningin 1994 throughthe present”,would requirethat
we find andcopy informationfrom three shifts per day, 365 days per year, for II years.
Thisamountsto over12,000discreeteventsand an unknown (at this point) number of
pages. In addition,we currentlypossessonly relateddocumentsfrom 1999 to the present
andhavenot yet locatedanylogsprior to that date.

We havetwo suggestionshowto handle/narrow/meetyour requests.First, is for you or
your representativesto cometo the MOP facility in Pekinwhereuponwe will provide
you or your representativeaccessto thoselogswe currentlypossessand those we are

2151639.01
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Husch&

Eppenberger,LLC

JaneMcBride
AssistantAttorney General
September20, 2005
Page:3

ableto locate. Subjectto reasonablerestrictions(e.g.,businesshoursand space),we
could arrange for this reviewat your earliestconvenience.The secondsuggestionis that
you narrowthis Interrogator’and DocumentRequestto informationrelatedto the hours
of operationof dryer651 and/or661 on a yearly basis. We canreadily providethis
informationto you and representthat it accuratelydepictsthe dryers’ operations.

Again, the SwissCombisystemwas not involved in this analysis.

InterrogatoryNo. 11 (Document Request No.7)

This Interrogatory, like lntcrrogatory No. 9, is quite broad; “,... provide all
informationknown. . or in its possessionandcontrol regardingthe constructionand
operationof feeddryer systems.“ It alsoappearsto actuallysubsumethe requestof
InterrogatoryNo. 9: operationviz. constructionandoperationand thenaddsspecific
additionalrequestsfor emissionstesting; constructionandoperationof air pollution
control equipmentto control PM emissions(we are not surewhat this means);and
“modeling” (which appearto be discreetrequestsin andof themselves).

This request,like No. 9 would requirenearlytwo monthsfor documentcollectionand
productionby itself. We would like to discusshow we might restructurethis requestand
coordinateproductionwith InterrogatoryNo. 9.

Again, the SwissCombisystemwas not involved in this analysis.

InterrogatoryNo. 26

Wefind this requestthatwe “provea negative”confusing. It does,however,
appearto askfor the inverseof what MOP seeksin our Interrogatories10,21, 26, and27
andour Requestfor AdmissionsI thru4. Accordingly, I think we shouldbeable,
throughmeaningfuldiscussions,be ableto resolvethis request.

InterrogatoryNo. 28

Settingasidethe conclusorystatementscontainedin the first portionof the
Interrogatory,andthe improperuseof the Stipulationand Proposalfor Settlement,the
fact is that this requestis extraordinarilybroad;howdoesoneshow thata repeated
violation is causedby the installationof equipmentthat would only fail? In short,we
needto discusseithera narrowingor clarification of this Interrogatory.

2151639.01
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Husch&
Eppenberger,LLC

JaneMcBride
AssistantAttorneyGeneral
September20, 2005
Page:4

I think wecan come relatively closeto the current production/Discoveryschedule,
if we canresolvethe issuesI haveoutlined for you with regard to thesefive
Interrogatories.Pleasecontactme at your earliestconvenienceto discusstheseissue~

truly you:

PatrickM, F

215163901
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ILLINoIS ENVIRONMENTAL PROTECTION AGENCY

1021 NOROI GRAND .AVENDF [A’,i, ‘.0. I3cx ‘1176, S(’RJNGFI(I[,, lOIN, 6 1,2794—9276 — 217) 782—3397

J~IESR. IHINIPSON (ENIER, 101 Wisi RANIXXI’frI, Si’iri 11-300, GHIIAOO, II 60607 — 312) 814-6026

Rob R. 131.410(1 VIII, (_C1\’ERNI’R DoulLAs P. SITT, P!R(ITOR

217/782-5544
217/782-9143 (TDD)

SeptemberIS, 2005 Certified Mail
ReturnRecejptRequested
7002 3150 0000 1221 0291

Mr. John Collins

Flusch& Fppenherger,LLC
190 CarondcletPlaza, Suite 600
St. Louis, Missouri 63105-3441

Re: Freedomof Information Act Request

DearMr. Collins:

On September6, 2005, the Illinois EnvironmentalProtectionAgency(“Illinois EPA”) received
from }lusch & Fppenhergcr,I.LC (“H&E”), by electronictransmission(“c-mail”), a letter
requestinginformationpursuantto the Illinois Freedomof InfonnationAct (“FOJA”).
Specifically,H&E requestthat the Illinois EPA providecopiesof all documentsrelativeto
emissionstestingperformedby Midwest Grain Productsof Illinois, Inc. (“MGP”) on January10,
1996,an Illinois EPA inspectionof MGP perfhrrnedon September21, 1995,meetingsbetween
representativesof the Illinois EPA andMGP. andcorrespondencebetweenrepresentativesof the
Illinois EPA and MOP, asspecificallyset forth in detail within the informationrequest.This
letter respondsto the above-mentionedrequest.

As thenumberof documentsmaintainedby the Illinois EPA Bureauof Air (“BOA”) relativeto
MOP is significant, additionaltime is requiredby the Illinois EPA to assemble,review, and
evaluaterecordscontainedwithin BOA files to determinewhetherrecordsresponsiveto the
requestareexemptfrom public disclosure.Giventhe numberof recordscontainedwithin Illinois
EPA BOA files, andlimited availableStateresources,the Illinois EPA hasbeenunableto
completeits reviewof all documentswithin the initial sevendayperiodprescribedby the FOIA.
Accordingly,documentsresponsiveto the informationrequestwill be madeavailableto H&E on
or beforeSeptember26, 2005.
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Shouldyou haveqiics!ioiis or commentswith rcL’arLI m thIs matter, pleasecontactthe
undersigncd.

Sincerely,

DennisE. Brown
AssistantCounsel
Division of Legal Counsel


